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when prepared for the purpose of inter-
nal communication within the Office 
or between the Office and other agen-
cies, organizations, or persons, are not 
available to the public. 

[50 FR 3310, Jan. 24, 1985, as amended at 66 
FR 66710, Dec. 27, 2001] 

Subpart D—Cross References 

§ 294.401 References. 
The table below provides assistance 

in locating other OPM regulations in 
title 5 of the Code of Federal Regula-
tions that have provisions on the dis-
closure of records: 

Type of information Location 

Classification appeal records ................. 511.616. 
Classification information ....................... 175.101. 
Employee performance folders .............. 293.311. 
Examination and related subjects 

records.
300.201. 

Grade and pay retention records .......... 536.405. 
Investigative records .............................. 736.104. 
Job grading reviews and appeals 

records.
532.707. 

Medical information ................................ 297.205 and 293 
subpart E. 

Official Personnel Folders ..................... 293.311. 
Privacy and personnel records .............. 297. 
Retirement ............................................. 831.106 and 

841.108. 

[54 FR 25098, June 13, 1989, as amended at 58 
FR 32046, June 8, 1993; 70 FR 31286, May 31, 
2005] 

PART 295—TESTIMONY BY OPM 
EMPLOYEES RELATING TO OFFI-
CIAL INFORMATION AND PRO-
DUCTION OF OFFICIAL RECORDS 
IN LEGAL PROCEEDINGS 

Subpart A—General Provisions 

Sec. 
295.101 Scope and purpose. 
295.102 Applicability. 
295.103 Definitions. 

Subpart B—Requests for Testimony and 
Production of Documents 

295.201 General prohibition 
295.202 Factors OPM will consider. 
295.203 Filing requirements for demands or 

requests for documents or testimony. 
295.204 Service of subpoenas or requests. 
295.205 Processing demands or requests. 
295.206 Final determination. 
295.207 Restrictions that apply to testi-

mony. 

295.208 Restrictions that apply to released 
records. 

295.209 Procedure when a decision is not 
made prior to the time a response is re-
quired. 

295.210 Procedure in the event of an adverse 
ruling. 

Subpart C—Schedule of Fees 

295.301 Fees. 

Subpart D—Penalties 

295.401 Penalties. 

AUTHORITY: 5 U.S.C. App. (Sec. 1103, Civil 
Service Reform Act of 1978; 31 U.S.C. 9701). 

SOURCE: 73 FR 58020, Oct. 6, 2008, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 295.101 Scope and purpose. 
(a) This part sets forth policies and 

procedures you must follow when you 
submit a demand or request to an em-
ployee of the U.S. Office of Personnel 
Management (OPM) to produce official 
records and information, or provide 
testimony relating to official informa-
tion, in connection with a legal pro-
ceeding. You must comply with these 
requirements when you request the re-
lease or disclosure of official records 
and information. 

(b) OPM intends these provisions to: 
(1) Promote economy and efficiency 

in its programs and operations; 
(2) Minimize the possibility of involv-

ing OPM in controversial issues not re-
lated to our functions; 

(3) Prevent the misuse of OPM em-
ployees as involuntary expert wit-
nesses for private interests or as inap-
propriate expert witnesses as to the 
state of the law; 

(4) Maintain OPM’s impartiality 
among private litigants where neither 
OPM nor any other Federal entity is a 
named party; and 

(5) Protect sensitive, confidential in-
formation and the deliberative proc-
esses of OPM. 

(c) In providing for these require-
ments, OPM does not waive the sov-
ereign immunity of the United States. 

(d) This part provides guidance for 
the internal operations of OPM. It does 
not create any right or benefits, sub-
stantive or procedural, that a party 
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may rely upon in any legal proceeding 
against the United States. 

§ 295.102 Applicability. 

This part applies to demands and re-
quests to employees of OPM in legal 
proceedings in which OPM is not a 
named party, for factual or expert tes-
timony relating to official information 
or for production of official records or 
information. However, it does not 
apply to: 

(a) Demands upon or requests for a 
current OPM employee to testify as to 
facts or events that are unrelated to 
his or her official duties or that are un-
related to the functions of OPM; 

(b) Demands upon or requests for a 
former OPM employee to testify as to 
matters in which the former employee 
was not directly or materially involved 
while at OPM; 

(c) Requests for the release of records 
under the Freedom of Information Act, 
5 U.S.C. 552, or the Privacy Act, 5 
U.S.C. 552(a); and 

(d) Congressional or Government Ac-
countability Office (GAO) demands and 
requests for testimony or records. 

§ 295.103 Definitions. 

Demand means a subpoena, or an 
order or other command of a court or 
other competent authority, for the pro-
duction, disclosure, or release of 
records or for the appearance and testi-
mony of an OPM employee that is 
issued in a legal proceeding. 

General Counsel means the General 
Counsel of OPM or a person to whom 
the General Counsel has delegated au-
thority under this part. 

Legal proceeding means any matter 
before a court of law, administrative 
board or tribunal, commission, admin-
istrative law judge, hearing officer, or 
other body that conducts a legal or ad-
ministrative proceeding. Legal pro-
ceeding includes all phases of litiga-
tion. 

OPM means the U.S. Office of Per-
sonnel Management. 

OPM employee or employee means: 
(1) Any current or former officer or 

employee of OPM; 
(2) Any other individual hired 

through contractual agreement by or 
on behalf of the OPM or who has per-

formed or is performing services under 
such an agreement for OPM; and 

(3) Any individual who served or is 
serving in any consulting or advisory 
capacity to OPM, whether formal or in-
formal. 

(4) Provided, that this definition does 
not include persons who are no longer 
employed by OPM and who are retained 
or hired as expert witnesses or who 
agree to testify about general matters 
available to the public, or matters with 
which they had no specific involvement 
or responsibility during their employ-
ment with OPM. 

Records or official records and informa-
tion mean: 

(1) All documents and materials 
which are OPM agency records under 
the Freedom of Information Act, 5 
U.S.C. 552; 

(2) All other documents and mate-
rials contained in OPM files; and 

(3) All other information or materials 
acquired by an OPM employee in the 
performance of his or her official du-
ties or because of his or her official sta-
tus. 

Request means any informal request, 
by whatever method, for the produc-
tion of records and information or for 
testimony which has not been ordered 
by a court or other competent author-
ity. 

Testimony means any written or oral 
statements, including depositions, an-
swers to interrogatories, affidavits, 
declarations, recorded interviews, and 
statements made by an individual in 
connection with a legal proceeding. 

Subpart B—Requests for Testimony 
and Production of Documents 

§ 295.201 General prohibition. 

No employee may produce official 
records and information or provide any 
testimony relating to official informa-
tion in response to a demand or request 
without the prior, written approval of 
the General Counsel. 

§ 295.202 Factors OPM will consider. 

The General Counsel, in his or her 
sole discretion, may grant an employee 
permission to testify on matters relat-
ing to official information, or produce 
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